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dating of the receipt, and from his report to the company. There 
was no change of circumstances between the time the money was 
received, and the time it was tendered back, that can affect the 
rights of the parties. 

We think there is nothing, therefore, to estop the company from 
showing the facts, and it is apparent that as soon as the truth be- 
came known the company tendered back the money. 

Neither do we think the retaining of the notes by the company 
to the time of trial, can be held to give effect to the policy. The 
notes and the policy are to be taken together as parts of the same 
transaction. The policy is expressly referred to in the notes. In 
the premium notes, it is stipulated that their acceptance is in no way 
to affect the condition of the policy respecting the forfeiture thereof. 

The other note is stated to be given in part payment of the 
annual premium on the policy ; while the policy itself provides that 
it is to become void, if the annual premium is not fully paid at 
the specified time. On the forfeiture of the policy the considera- 
tion of the notes failed, and they ceased to be collectible. The 
failure of the company to tender them back was, therefore, a 
matter of no materiality to the rights of the parties. 

There are cases, no doubt, in which equity would relieve against 
the forfeiture of a policy, or the company would be estopped from 
insisting upon it. But the evidence does not bring this case within 
either class. And while it is true that in life policies, punctuality 
in the payment of the premiums is of the substance of the con- 
tract, yet it is also true that it is a contract eminently requiring 
good faith both on the part of the company and of the policy- 
holder. 

The motion for a new trial ought to have been granted. The 
judgment will therefore be reversed, and the cause remanded for 
a new trial. 



Court of Appeals of Kentucky. 
GRAVES et al. v. LEBANON NATIONAL BANK. 

A National Bank is not bound to make a formal acceptance of a cashier's bond. 
Acceptance will be presumed from the presentation to and retention by the bank, 
and the entry of the cashier on his duties. 

The sureties of a cashier are liable for default made after the execution of their 
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bond, although the bank may have published accounts of its affairs, as required by 
law, which were untrue and calculated to mislead. 

The directors of a National Bank published a statement of the condition of the 
bank, showing apparently a correct and prosperous administration. In fact the 
cashier had at that time made defaults which a slight degree of care would have 
discovered. Shortly after the publication of the statement the cashier filed a bond 
with sureties. On the subsequent discovery of the default and suit against the sure- 
ties it was held, that the bond was void as to them, having been based on misrep- 
resentations. 

Semble, It will be presumed that a surety under such circumstances, had read 
and acted on the published statement. 

This was an action on a surety's bond. 

The Lebanon National Bank organized under the Act of Con- 
gress of June 3d 1864, and commenced business about the 3d of 
August 1869, when one Mitchell was selected as cashier, and was 
immediately inducted into office. Though required to execute 
bond immediately, the bond, for reasons not explained, was not 
delivered until about the 1st of November following. In June 
1870, Mitchell was discovered to be a defaulter, and this action 
was brought to recover the amount from his sureties. The defal- 
cations for which the sureties were sought to be held liable were 
alleged to have occurred between the 14th of September 1869 and 
June 3d 1870. The court below adjudged that they should account 
for such as occurred before the acceptance of the bond, and ren- 
dered judgment against them for $8089, whereupon they appealed. 

The opinion of the court was delivered by 

Lindsay, J. — The technical defences relied on are not noticed fur- 
ther than to say that this court does not regard it as essential that 
banking institutions, doing business under the National Currency 
Act, shall signify their acceptance of the official bonds of their cash- 
iers by a written memorandum to that effect, entered upon the jour- 
nal or minute-book kept by their directory. The acceptance of the 
bond may be presumed from the fact that after it has been submit- 
ted to the directory for approval, it is retained by the bank, and 
the cashier permitted to enter upon, or continue in the discharge 
of his duties; and that it was presented to and approved by the 
directory may be established by oral testimony: 12 Wheaton 
64 ; 3 Pickering 335 ; 2 Met. (Mass.) 522 ; 1 Har. & G. 324, and 
Morse on Banking 223. 

The first business transacted by the bank, after its organization, 
was the purchase of the assets of the banking firm of Burton, Mitchell 
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& Co. Mitchell, the defaulting cashier, was a member of that 
firm, and had been acting as its cashier. The National Bank ac- 
cepted from Burton, Mitchell & Co., bills and notes represented to 
amount to about $51,000, but ■which, in point of fact, amounted to 
only about $39,000. This discrepancy was the result of embezzle- 
ment by Mitchell, while cashier for the firm, of which embezzlement 
Burton, the senior member of the firm, and afterwards a director 
of the National Bank, may be presumed to have been ignorant. 
The directory seems to have relied implicitly upon the integrity 
of Mitchell, and he was thereby enabled not only to conceal the 
frauds practiced on Burton, Mitchell & Co., but by such conceal- 
ment to commence the discharge of his duties as cashier of the 
National Bank by a fraud upon it. In October 1869, the banking 
association, pursuant to the provisions of section 34 of the National 
Currency Act, and the amendment thereto of March 3d 1869, 
made a report to the comptroller of the currency, and on the 23d 
of that month caused it to be published in the Lebanon Clarion, 
showing in detail and under appropriate heads its resources and 
liabilities at the close of business, October 9th 1869. This report 
was sworn to by Mitchell and certified to be correct by three 
members of the directory. Similar reports were made and pub- 
lished in the same newspaper touching the condition of the associa- 
tion on the 22d of January, 24th May, and 9th June 1870. None 
of these reports showed embezzlements by the cashier or any 
other officer, or in the least excited suspicion, but on the contrary 
tended to inspire the public with confidence in the prosperity of 
the association and in the integrity of those to whom its business 
affairs were committed. 

Appellants plead and rely upon the statements thus officially 
promulgated by the officers of the bank, as constituting an estoppel 
upon it to assert against them claims that can not be established 
without showing that these official reports, made and published in 
obedience to law, were not true. The court is inclined to the opin- 
ion that they can not claim immunity upon account of any report 
made after they became the sureties of Mitchell. The reports are 
sworn to by him, and it may be assumed, that upon his represen- 
tations, and upon what appeared from the books of the association, 
as kept by him, the directors were induced to certify to their ac- 
curacy. The directors may have been negligent in the discharge 
of their duties, and this negligence may have enabled Mitchell for 
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the time to misappropriate the funds of the bank, and to conceal 
its true condition by the false reports made to the Comptroller of 
the Currency, and by false entries upon the books of the bank ; 
but this negligence can not avail the sureties who covenanted that 
their principal should " well and truly perform the duties" of his 
position, and should " well and truly account for all moneys and 
other valuables that might pass through his hands." Their cove- 
nant is unconditional, and no failure of duty on the part of the di- 
rectors, short of actual fraud or bad faith, can be deemed sufficient 
to exonerate them from its performance. The exaction of the bond 
implies that the association was not willing to rely alone upon the 
watchfulness and care of the directory. 

There is a question, however, arising upon the facts stated in 
the pleadings, and fully sustained by the proof, the decision of 
which it seems must be in favor of the sureties, and this question 
being decided in their favor, their exoneration from liability on 
account of Mitchell's misconduct while acting as appellee's cashier, 
and after the bond was delivered and accepted, follows as a neces- 
sary sequence. There is no principle of law better settled than 
that persons proposing to become sureties to a corporation for the 
good conduct and fidelity of an officer to whose custody its moneys, 
notes, bills and other valuables are intrusted, have the right to be 
treated with perfect good faith. If the directors are aware of 
secret facts materially affecting and increasing the obligation of the 
sureties, the latter are entitled to have these facts disclosed to them, 
a proper opportunity being presented. Morse on Banking 206. 
White & Tudor, in their note to the case of Eees v. Barrington, 2 
Leading Cases in Equity 360, state the rule as follows : " Wher- 
ever, therefore, there is any misrepresentation or even concealment 
from the surety of any material fact which, had he been aware of, 
he might not have entered into the contract of suretyship, it will 
thereby be rendered invalid, and the surety will be discharged from 
his liabilities." The case cited fully sustains the principle as stated. 
Mr. Justice Story takes even broader ground : " Thus if a party 
taking a guaranty from a surety, conceals from him facts which go 
to increase his risk, and suffers him to enter into the contract under 
false impressions as to the real state of facts, such concealment will 
amount to a fraud, because the party is bound to mak e the disclosure ; 
and the omission to make it under such circumstances is equivalent 
to an affirmation that the facts do not exist." 1 Story's Eq. 215. 
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It may not be true that the directors of the Lebanon Bank had 
actual knowledge of the frauds committed by Mitchell while cash- 
ier of Burton, Mitchell & Co., nor of the false entries made by him 
on the books of the institution under their control, in order to 
conceal those frauds, but it is true that either with or without 
examination, they published reports of the affairs of the institution, 
the nature if not the necessary effect of which was to mislead the 
public. It can not be doubted that these reports reached the eyes 
of appellants, who all resided in or near Lebanon, and read the 
local paper in which the publications were made, and as they were 
each large stockholders in the bank, it may be assumed that they 
read and examined at all events the first official statement made by 
the officers of that institution. If it could be shown that the di- 
rectors were cognisant of the fraud of Mitchell, committed on the 
first day of his connection with the bank, and in the performance 
of his duty as cashier, and that they concealed the fact from ap- 
pellants, and published the false statement of October 9th 1869, 
there could be no doubt that the concealment and publication 
would amount to a fraud upon the sureties. 

It is proper, however to consider the legal effect of two circum- 
stances connected with the failure of the directory to apprise the 
sureties of the fraud of Mitchell, and of the publication of October 
23d in the Lebanon newspapers. The first is that those directors 
who were witnesses in this case, state that they were not apprised 
of the perpetration of the fraud, and the second is that the report 
of October 9th 1869, published on the 23d of that month, was but 
a statement of the condition of the affairs of the bank, as shown by 
its books. Upon the first question it is to be observed that several 
of the directors, and among them Burton, of the former firm of 
Burton, Mitchell Co., were not sworn at all, and that it appears 
upon the journal kept by the directory, as of date August 3d 1869, 
that " The bills of exchange and accounts of the firm of Burton, 
Mitchell & Co., 1 bankers, having been submitted for examination, 
and examined, it was resolved by the Board of Directors to receive 
the same, with the endorsement of Messrs. Burton, Mitchell & 
Co., and the cashier was directed to transfer the same to the books 
of the National Bank." From the depositions of the president of 
the bank, of Wilson, a director, and of Wilkins, who was first the 
clerk, and is now the cashier of the institution, it is manifest that 
the most cursory examination of the bills, notes and accounts 
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turned over to the bank by Burton, Mitchell & Co., would have 
disclosed a deficit of more than $12,000. The proof forces the 
conclusion that the directory either was advised of this discrepancy 
in Mitchell's account, or that it relied on his representations and 
the endorsement of Burton, Mitchell & Co., and made no exami- 
nation, notwithstanding the notes, bills and accounts purchased 
amounted to more than half as much as the capital of the institution 
for which they were acting. The directors may not have been 
bound to notify the sureties of the manner in which this transaction 
was conducted, but certainly the latter had the right, under the 
circumstances, to presume that in the first business transaction of 
the bank involving so considerable an amount the directory exer- 
cised at least slight diligence, and this presumption was greatly 
strengthened by the published report appearing on the 23d of 
October. A fraud may be perpetrated as well by the assertion of 
facts that do not exist, ignorantly made by one whom the person 
acting upon the assertion, has the right to suppose has used rea- 
sonable diligence to inform himself, as by concealing facts known 
to exist, which in equity and good conscience ought to be made 
known. 

The publication as to the resources and liabilities of the bank on 
the 9th of October 1869, does not purport to have been made from its 
books. It was styled, " Report of the condition of the National 
Bank of Lebanon at the close of business October 9th 1869," and 
there is nothing in it to indicate that it was founded upon the books 
of the association, but, on the contrary, the clear import of the 
language used is that it exhibited the actual condition of the affairs 
of the bank. Though the fbrms furnished by the comptroller of 
the currency may have authorized the reports to be made out from 
the books, yet it is not shown that the sureties knew anything 
about these forms, and looking to the law defining the duties as 
well of the comptroller as of the officers of the bank, they would 
acquire no such information. The 34th section of the Currency 
Act as amended, requires every association organized under its 
provisions at stated times to make reports to the comptroller, which 
" shall exhibit in detail and under appropriate heads, the resources 
and liabilities of the association" on certain five specified days in 
each year, and publish these reports in a local newspaper, and 
authorizes the comptroller to call for special reports from any 
association whenever in his judgment it shall be necessary, " in 
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order to a full and complete knowledge of its condition." It 
seems, therefore, that before the delivery and acceptance of the 
cashier's bond, and before appellants had become surety for his 
diligence, honesty and fidelity, the association, pursuant to the 
provisions of the law to which it owed its existence, published to 
them and to the world a statement of its condition, from which it 
appeared that its affairs were being prudently and honestly ad- 
ministered, and from which they and the public had the right to 
believe that the cashier to whom had been intrusted the money, 
notes, and valuables of the bank, had, up to that time, acted as a 
trustworthy person. If the sureties acted upon the impression thus 
created by the affirmative act of the party now claiming to enforce 
the stipulations of their bond, it is plain that they should be dis- 
charged from liability. 

We have already decided that it should be presumed that the 
sureties did read and examine the report published October 23d 
1869, and it remains to be determined whether the bond was ac- 
cepted before or after that time. It bears no date except " the — 

day of 1869." The legal presumption, therefore, is that it did 

not become binding on the bondsmen until the last day of that 
year. The bank fails to show the exact date of this delivery. 
One of the directors thinks it was about the 1st of October 1869, 
while the president and another director fix it at about the 1st of 
November. The directory itself was not willing to fix the date of 
the acceptance of the bond, and, in an order entered upon its min- 
ute book, purporting to record the action of the board at the time 
of its approval, neither the month nor the day is given. Consid- 
ering the presumption arising from the want of specific date to the 
bond, and the preponderance of the testimony offered by the bank 
itself, we conclude that it was not accepted earlier than the 1st of 
November 1869, about one week after the publication of the report 
of October 9th of that year. 

We have, therefore, a case in which the directory of the bank 
held out to others as a trustworthy officer a man who had been 
guilty of repeated embezzlements and frauds, all of which might 
have been discovered by the exercise of slight diligence. However 
innocently the publication tending to show that Mitchell was an 
honest and faithful officer may have been made, the fact remains 
that the public had the right to act upon the presumption that the 
three directors, attesting the accuracy of the statement contained 
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in the publication, had made some investigation, at least, to inform 
themselves as to the matters to which it related. The effect of the 
published report was to inspire the public with confidence in the 
officers of the bank, to disarm suspicion and to prevent inquiry. 

The losses occasioned by the defalcation of Mitchell, after the 
acceptance of his bond, must fall either on the association or his 
sureties. The latter are free from blame, and acted with reason- 
able prudence and discretion. They relied upon the truth of rep- 
resentations made by those having the right to speak for the bank. 
These representations have turned out to be untrue. Had the sure- 
ties supposed that they were untrue, it cannot be suspected that 
they would have entered into the contract of suretyship. Such 
being the case, the contract must be adjudged invalid. The judg- 
ment against the sureties is reversed, and the cause remanded, with 
instructions to dismiss appellee's cross-petition. 



United States Circuit Court, Eastern District of Virginia. 

In Bankruptcy. 

Ik kb DANIEL DECKERT, a Bankrupt. 

The provision of the Bankruptcy Act adopting the exemption laws of the seve- 
ral states has been sustained on the ground that it enacted a uniform rule that such 
property should be subject to its operation for the payment of debts, as was liable 
to judicial process for the same purpose, in the several states. 

The Amendatory Act of March 3d 1873, so far as it departs from this rule and 
attempts to exempt property specified in the state laws, in a different manner or 
with different effect from that of the laws themselves, is a violation of the consti- 
tutional requirement of uniformity and therefore void. 

Congress, under the Reconstruction Acts, approved the Constitution of Virginia 
on April 10th 1869, and ordered it to be submitted to the people. On July 6th 
1869 it was submitted and adopted by a large majority of the people, who on the 
same day elected a governor, legislature and other state officers. The governor 
was inaugurated in September 1869, and the legislature met in October 1869, and 
passed acts ratifying the 14th and 15th Amendments— all of these preliminaries 
being required by the Reconstruction Acts before the admission of the state to re- 
presentation in Congress. Congress, on January 26th 1870, passed an act admit- 
ting the state to representation. The constitution contained a provision for home- 
stead exemption, but this was not applicable to debts incurred prior to the time 
the constitution went into effect. Held, that as to this clause the constitution went 
into effect on the day of its ratification by the people, July 6th 1869. 

Dbckebt was adjudged a bankrupt upon his own petition on the 
81st of March 1873. An assignee was appointed May 16th 1878, 



